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STATEMENT OF THE CASE.

Pleadings Involved and Proceedings Below.

An information was tiled by the United States Attorney

for the Southern District of California on September 5,

1940, entitled, "Information Charging Criminal Contempt

and Petition for Order to Show Cause," against Hugh
David Edwards, individually and doing business under the

firm name and style of the Edwards Fruit Company, and

Edwards Fruit Company, Inc., a California corporation,

and their respective successors, agents, and representatives,

alleging the filing of an action by the United States in the

court below on March 10, 1936, against Hugh David

Edwards, individually and domg business under the firm

name and style of the Edwards Fruit Company, said action

being Eq. No. 866-Y; that thereafter various proceedings
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were had in said action and on September 24, 1936, the

court below made an order in writing, directing- the issu-

ance of a permanent injunction against defendant Hugh

David Edwards, individually and doing business under the

firm name and style of the Edwards Fruit Company, and

his respective officers, agents, attorneys, employees, and

assigns, and all other persons acting under him or them

in their behalf or claiming so to act, from handling or

shipping oranges grown in California or Arizona in inter-

state commerce or to Canada, in violation of, or contrary

to, the terms and provisions of the Order Regulating the

Handling of Oranges and Grapefruit Grown in the States

of California and Arizona,^ issued by the Secretary of

Agriculture of the United States^ on January 4, 1936.

[R. 3-4.]

It is alleged that the order and writ of injunction were

personally served upon Hugh David Edwards on October

1, 1936, by the United States Marshal for the Southern

District of California [R. 4] and that on July 23, 1937,

this court affirmed the decree of the court below^ [R. 6].

It is alleged that on December 11, 1937, Hugh David

Edwards caused to be filed in the office of the Secretary

of State of the State of California articles of incorporation

lAs hereinafter used, the term "the Order" refers to Order No. 2 or

Order Regulating the Handling of Oranges and Grapefruit Grown in the

States of California and Arizona, issued by the Secretary of Agriculture

January 4, 1936.

2As hereinafter used, the term "the Secretary" refers to the Secretary

of Agriculture of the United States.

3The terms of Order No. 2 have been considered by this court and are

substantially set forth in Edt^'ards v. United States, 91 Fed. (2d) 767, and
American Fruit Grozvers v. United States, 105 Fed. (2d) 722. Copies of

said Order are a part of the Transcript of Record in Western Fruit

Grothers. Inc., etc., et al. v. United States, No. 9717, now pending before

this court.
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of the Edwards Fruit Company, Inc., which corporation

is the alter ego or assignee of Hugh David Edwards,

doing business under the fictitious name of the Edwards

Fruit Company. [R. 6.]

It is alleged that the Secretary, pursuant to the pro-

visions of the said Order, fixed weekly proration periods

as follows: July 28 to August 4, 1940; August 4 to

August 11, 1940; August 11 to August 18, 1940; and

August 18 to August 25, 1940; that for each of said

periods the Secretary fixed the total quantity of Valencia

oranges for shipment interstate and to Canada from Cali-

fornia and Arizona, the prorate bases for each handler who

had applied for allotments, and the quantity to be shipped

by each of such shippers or handlers ; that on or about

April 25, 1940, the Edwards Fruit Company, Inc., with

the consent and in behalf of Hugh David Edwards, filed

an application for an allotment and a prorate base for

Valencia oranges with the Growers Advisory Committee

of the California-Arizona Orange Grapefruit Agency.

[R. 8.]

That the Edwards Fruit Company, Inc., alter ego or

assignee of Hugh David Edwards, individually and doing-

business under the firm name and style of the Edwards

Fruit Company, in defiance and wilful violation of the

said Order, shipped in interstate commerce from Cali-

fornia during each of said proration periods in excess of

allotments issued to it 783, 879, 2,057, and 7,654 packed

boxes of Valencia oranges respectively : and that said ship-

ments were made with the consent and in behalf of Hugh

David Edwards. [R. 8-13.]

That said shipments were made unlawfully and with

intent to violate the conditions and provisions of the Order



of the Secretary and the [permanent injunction of the court

below. [R. 12.]

That orders were made by the court below and served

upon said defendants to show cause why they should not

be adjudged in contempt of the aforesaid decree or order

of the court below; that said defendants entered pleas of

not guilty to the information [R. 17] and on November

20, 1940, hearing was had and the court found appellant

guilty as charged in the information and the Edwards

Fruit Company, Inc., not guilty. [R. 18.]

Questions Involved.

(1) Whether the evidence introduced by appellee was

sufficient to support the finding of guilt of appellant.

(2) Whether all of the evidence was sufficient to sup-

port a finding of guilt of appellant.

(3) Whether errors were committed by the court below

in the admission of certain evidence.

Statutory Provisions Believed to Sustain Jurisdiction

of the Court Below.

Statutory provisions believed to sustain the jurisdiction

of the court below over the proceedings are as follows:

Title 28, Sections 385 to 390, inclusive, United States

Code (R. S., Sec. 725; March 3, 1911, c. 231, 36 Stat.

1163, 38 Stat. 738-740), provides for the prosecution and

punishment of contempts of writs, decrees, and orders of

the United States District Courts.
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Section 8a (6) of the Agricultural Marketing Agree-

ment Act of 1937 (Public No. 137, 75th Congress, Chapter

296, first session), Title 7, Section 608a (6), United States

Code

:

''The several district courts of the United States

are hereby vested with jurisdiction specifically to

enforce, and to prevent and restrain any person from

violating any order, regulation, or agreement, here-

tofore or hereafter made or issued pursuant to this

chapter, in any proceeding now pending or hereafter

brought in said courts."

The Facts.

A brief statement of the facts presented by the United

States against appellant is:

The court below, on September 24, 1936, issued a decree

in the action entitled "United States v. Hugh David Ed-

wards, individually and doing business under the firm

name and style of the Edwards Fruit Company," Eq. No.

866-Y, permanently enjoining appellant Hugh David Ed-

wards, individually and doing business as the Edwards

Fruit Company, from violating an order of the Secretary

of Agriculture denominated "Order No. 2 Regulating the

Handling of Oranges and Grapefruit Grown in the States

of CaHfornia and Arizona." [See Exhibit 1.^] A writ of

injunction was issued September 30', 1936, against appel-

lant in conformity with the decree [Exhibit 2] and was

on October 1, 1936, served upon appellant by the United

States Marshal for the Southern District of California

[Exhibit 3].

^Pursuant to stipulation and order, exhibits are omitted from the printed

record on appeal and are to be considered in their original form [R. 76].



An appeal was taken by appellant to this court from

the said decree of the court below, and the judgment of

the court below was affirmed July 22, 1937, as reported in

Edwards v. United States, 91 Fed. (2d) 767, et seq.

On December 2, 1937, appellant, his mother, Ray Ed-

wards [R. 56], and his brothers-in-law, John Gobel and

Jake Graham [R. 61], held a preliminary meeting to

organize a corporation, and at such meeting appellant was

elected chairman and his mother, the secretary thereof

[Exhibit 9]. Articles of incorporation of the Edwards

Fruit Company, Inc., were approved at this meeting [Ex-

hibit 9]. Ray Edwards subscribed for 5 shares of stock

and the articles of incorporation were filed with the

Secretary of State of the State of California and a certified

copy, in the office of the county clerk of Riverside County,

California, on December 11, 1937. As appears from the

said articles [Exhibit 9], the chief purpose of the corpora-

tion was to own, operate, and manage a general fruit and

produce business. By-laws were also adopted at the time

[Exhibit 9]. Appellant, Gobel, and Graham were elected

directors of the corporation; appellant was also elected

president and general manager, Gobel and Graham were

elected vice-president and secretary, respectively [Exhibit

9].

On July 13, 1938, an information was filed in the

Southern District of California in an action entitled

''United States v. Hugh David Edwards, individually

and doing business under the firm name and style of the

Edwards Fruit Company, and Edwards Fruit Company,

Inc., a California corporation," No. 14,505-Y, charging

tliat the Edwards Fruit Company, Inc., with the consent



—7—
and at the direction of Hugh David Edwards, the presi-

dent and general manager of the corporation, shipped

oranges in interstate commerce in violation of Order No. 2

and in violation of the provisions of the injunction of

the court below in action: ''United States v. Hugh David

Edwards, individually and doing business under the firm

name and style of the Edwards Fruit Company," Eq. No.

866-Y, during the proration weeks of February 20 to 27,

1938, and April 17 to 24, 1938. Appellant entered a plea

of guilty to the charge and was fined $100.00 [Exhibit 5].

On April 26, 1940, the application of the Edwards Fruit

Company, Inc., to the CaHfornia-Arizona Orange Grape-

fruit Agency for prorate base and for allotments to ship

oranges during the 1940 Valencia orange season was made,

[Exhibit 9]. It was signed: "Edwards Fruit Company,

Inc.," by "H. Edwards, President" and "Ruth Edwards,

Secretary." Thereafter, and continuing to the prorate

week commencing July 28, 1940, Edwards Fruit Compan}-,

Inc., shipped in conformity to allotments issued it by the

Secretary pursuant to the Order [Exhibit 11].

For the prorate weeks of July 28 to August 3, 1940;

August 4 to 10, 1940; August 11 to 17, 1940; and August

18 to 24, 1940, the Secretary, in accordance with Order

No. 2, fixed the total quantity of carloads of Valencia

oranges to be shipped from California and Arizona. The

Secretary fixed the prorate bases of all handlers of

Valencia oranges subject to the Order, including Edwards

Fruit Company, Inc., for such weekly periods. The Sec-

retary directed that the allotment to each handler during

such weeks should be the product of the prorate base and

the total quantity to be shipped [Exhibit 10], Allotments

were made to the Edwards Fruit Company, Inc., during



such weeks, in accordance with the directions of the Sec-

retary and the terms of Order No. 2 [R. 44-46]. In

computing allotments, various adjustments such as "pay

backs," "tolerances," and "borrowings" were made by the

Growers Advisory Committee of the California-Arizona

Orange Grapefruit Agency, as required by Order No. 2

[R. 46-49; Exhibits 11 and 12].

During each of the four aforesaid prorate weeks, Ed-

wards Fruit Company, Inc., shipped from California into

interstate commerce in excess of the allotments fixed for

it the following quantities of packed boxes of Valencia

oranges, respectively: 783, 879, 1,375, and 7,654 [Exhibits

6, 7, 8, 11, and 12].

It was testified by Efert B. McCormick, field represen-

tative of the Growers Advisory Committee, that at the

time of the incorporation of the Edwards Fruit Company,

Inc., on or about December 11, 1937, appellant, doing

business as the Edwards Fruit Company, had been operat-

ing a packing plant at Highgrove, Riverside County, Cali-

fornia [R. 51]; that both before and after incorporation

the same house and equipment were used; that Ruth Ed-

wards, a sister-in-law, served as bookkeeper before and

after incorporation [R. 52] ; and that the corporation, after

the date of incorporation, picked and handled orange crops

pursuant to contracts with growers which Edwards had

acquired in his individual capacity prior to the date of

incorporation [R. 52-53] ; and that there was no change

in the personnel employed at the Highgrove plant subse-

quent to incorporation [R. 54].

Dana S. Newkirk testified that he was a field represen-

tative of the Growers Advisory Committee in Orange

County and had known appellant since May, 1940; that



since that time he had called on the Edwards Fruit Com-

pany, Inc., every week in order to check estimates of

oranges reported to be controlled by such company [R. 50] ;

that he "carried on such business with the office girl, or

with Hugh Edwards if he was there;" that he had observed

appellant giving instructions to the office girl at this plant,

and specifically one time in August, when he requested

information, he was advised by the office girl that he

would have to get such information from appellant [R.

50] ; and that thereafter appellant informed him that on

advice of the attorney he was not at liberty to give him

the information [R. 50].

On September 26, 1940 (subsequent to the filing of the

information in this case), an application was filed by the

Edwards Fruit Company, Inc., with the Department of

Investment, Division of Corporations of the State of Cali-

fornia [Exhibit 14] for a permit authorizing it to sell 5

shares of stock to Ray Edwards. The permit was issued

September 30, 1940 [Exhibit 14].

In the appHcation [Exhibit 14], which was sworn to by

appellant as president of the Edwards Fruit Company, Inc.,

on July 3, 1940 (italics supplied), it is alleged:

"That the number of shares of said corporation

which may be issued is One Hundred Fifty (150)

shares of the par value of One Hundred ($100.00)

each; that all of said stock is common stock;

"That the securities proposed to be issued are as

follows

:

"1. Five (5) shares to Ray Edwards in consider-

ation of Five Hundred ($500.00) Dollars cash.
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''That the money derived from the proposed issue

will be used in the conduct of the business of the

corporation, upon the following plan:

"To be used in buying crops of oranges, which said

oranges will be picked and sold on the market by the

said Edwards Fruit Company, Inc.,

"That the said corporation has no liabilities or

assets, and has none in contemplation, except as here-

inabove set forth;

"That the said corporation has no bonds issued or

authorized, and no notes or other indebtedness out-

standing except the cost of incorporation;

"The officers of said corporation, their residences

and postoffice addresses, are as follows

:

"President and Manager - - - - Hugh Edwards

Colton, California

"Vice-President -------- John Gobel

Ontario, CaHfornia

"Secretary-Treasurer ------ Jake M. Graham
Ontario, California

"Hugh Edwards has been engaged in the orange

business for 12 years and has had considerable experi-

ence in managing and operating packing houses. He
understands the citrous industry from the growing to

the selling end. He is the son of the Ray Edwards

to whom the stock is to be issued.

"John Gobel has worked in the fruit business many
years and understands the packing house business as

well as the buying and selling end thereof. He owns

real property and has had experience in other business

as well as the citrous.
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"Jake M. Graham has worked in the orange indus-

try for several years and has had experience in the

packing house end of the work, Has real property of

his own and has had experience in other business."

At the conclusion of the government's case, appellant

moved to dismiss. The motion was denied and Ray Ed-

wards was called on behalf of appellant and testified sub-

stantially as follows:

That she was the mother of appellant and she incor-

porated the company and paid $500.00 in cash for shares

of stock [R. 56] ; that she employed the attorney and paid

the fees for the incorporation; that no one else put any

money into the corporation [R. 56] ; that she formed the

corporation to help her children get into business ; that she

did not at any time own the equipment used by appellant

before the corporation was formed; that "In Highgrove,

I bought them out and bought the machinery;" that the

house in which the packing business was situated and the

machinery belonged to her personally; that she paid for it

with her own money [R. 57] ; that appellant was paid a

salary of $200.00 per month by the corporation; that she

was the sole owner of stock in the corporation [R. 58] ;

that she had been sick "a terrible lot the last five years,"

but took an active part in the management of the corpora-

tion between sicknesses [R. 58] ; that when she was able

she was at the packing house every day, deciding on what

was to be done; that 'T think when I started I was an

officer or director of the company, but I am not sure"

[R. 58] ; that the corporation had ceased operating in

September; and that she could produce the books of the

corporation if she had time [R. 59].
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That prior to the incorporation she sometimes went to

the packing house of appellant to answer the telephone but

did not manage its affairs, as appellant was the manager

[R. 59] ; that she bought the packing house a day or two

before incorporation [R. 59].

That when the corporation was first started the directors

were her sons-in-law, Jake Graham and John Gobel, and

Ruth Edwards, her daughter-in-law was bookkeeper; that

Hugh Edwards was not a director, he was the president

[R. 60] ; that he was president because he knew more

about the selling than the rest of it; that her other son

was foreman and he received only $125.00 per month

[R. 60].

That she received no dividends from her stock; and

that last January there were $12,000.00 worth of drafts

against the corporation which she had to settle by giving

a mortgage on the packing house and her home [R. 61].

That she had not engaged in shipping oranges prior to

incorporation and had no experience in the selling end

[R. 61] ; that although she paid the $500.00 when the cor-

poration was formed she recently received the shares of

stock [R. 62].

Appellant testified in his own behalf in substance as

follows

:

That for awhile he was a director and president of the

corporation but he had ceased to be an officer November

1, 1940 [R. 63] ; that prior to incorporation he did busi-

ness under the name of Edwards Fruit Company and no

one was interested with him in that business; that he had

a broker's, dealer's, and commission merchant's license

from the state of California, which license expired June 1,
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1940; that after the incorporation, and about a year ago,

he took a crop of lemons on consignment in the name of

Edwards Fruit Company.

That he started business in 1936 or 1937; that liis

mother owned the packing house all of the time [R. 64

J

and he was supposed to pay her rent; that he was about

broke and went to his mother, who said that she wanted to

form a corporation in which all of the children could

share [R. 64] ; that after the incorporation the main

change in the office force was that his sister-in-law came

in to take care of the books; that "My mother went there

in the house, to run the house, and in Colton I had Mr.

Garrett, who was running the house" [R. 64] ; that after

incorporation his mother "just laid down the law to all

of us and we Hstened to her; me too"; that no one but his

mother put any money into the corporation [R. 65] ; that

he was familiar with the injunction against him and he

never intentionally violated that injunction; that he was

served the day before yesterday, as president of the Ed-

wards Fruit Company, Inc., with a subpoena duces tecum

to produce the books of the corporation but he was unable

to produce the books as he was no longer president; that

he tried to locate the books but was unable to get them

[R. 66-67] ; that he had been employed since November

1st as sales manager of the Garrett Fruit Company [R.

67].

That a meeting of the board of directors of the Edwards

Fruit Company, Inc., occurred on August 29th, at the

time of the restraining order in Judge Wilson's court ; that

the directors were Glen Blakeman, John Seeley, and C. S.

Garrett [R. 67] ; that "I protested at this meeting, and

they said according to counsel it would be all right to go
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ahead and ship. I knew that the Edwards Fruit Com-

pany, Inc. did not have allotments to ship the quantity of

fruit that was discussed at this meeting" [R. 68].

Government's Exhibit 16 is a report of weekly interstate

shipments and was signed by appellant November 11, 1940,

for the Edwards Fruit Company, Inc. [R. 69]. Appellant

further testified that "Of course, I resigned on November

1st, but my brother and a bunch of them said they were

going to go ahead and ship some fruit, and they asked

whether there was any prorate for the corporation. They

had sent it out to me, and I had said 'Yes, there was some

prorate available'; and so they went ahead and shipped a

few cars of fruit through Garrett's house there in Colton,

that they bought in Riverside. That is how I came to make

the prorate report ; but there hasn't been any more prorate

;

no more fruit shipped since that time. I happened to sign

it myself because there was nobody else there to sign it, so

I went ahead and signed it, through force of habit, I guess

;

I don't know, I have signed them for years." | R. 71.]

That at the meeting of the board of directors on the

29th, Glen Blakeman, John Seeley, and C. S. Garrett were

directors and had "replaced my brother and his wife, who

bought out a packing house over at Colton" [R. 70] ; that

these men had been directors for 5 or 6 months; that

"Since the corporation has been in existence there have

been several changes made in directors;" that he swore

to Exhibit 14 but did not set forth the names of Seeley,

Blakeman, and Garrett as officers or directors as he pre-

sumes they must have come in after July, 1940 [R. 70].
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ARGUMENT.

I.

The Evidence Was Sufficient to Justify the Court in

Denying Motion of Appellant to Dismiss at the

Conclusion of the Government's Case.

The Evidence Showed Beyond All Reasonable Doubt That

the Edwards Fruit Company, Inc., a Corporation, Was
the Alter Ego of Hugh David Edwards, Individually and

Doing Business as the Edwards Fruit Company, and

That Said Corporation Did Not Function or Operate in

a Capacity Separate From Appellant.

It is uncontradicted that the Edwards Fruit Company,

Inc., made the shipments of oranges alleged in the informa-

tion and that these shipments exceeded allotments and

therefore violated Order No. 2. It is also undisputed that

appellant was restrained by an injunction from violating

Order No. 2. The primary question, therefore, is to

determine the relationship of appellant to this corporation

to ascertain if the violation of the corporation was in

reality the violation of appellant.

If it be shown that appellant dominated and controlled

the corporation, which was in effect the alter ego of appel-

lant through which he violated the decree of the court

below, the entity will be disregarded and appellant held

responsible for the acts of the corporation.

6A Cal Jur. 80;

Clark V. Millsap, 197 Cal. 765, 242 Pac. 918.
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Background of the Incorporation.

A permanent injunction was issued against appellant

September 24, 1936. This court affirmed the decree of

the trial court on July 23, 1937. Prior to incorporation

appellant packed, shipped, and otherwise handled oranges

at Colton and Highgrove. Appellant had been engaged

in the orange business for several years and was experi-

enced in the operating and managing of packing houses

and in citrus selling. Members of appellant's family

worked for him.

The Incorporation.

With the injunction outstanding, appellant incorporated

in December, 1937. That he was the dominant figure in

the corporation is shown by the fact that he was chairman

of the meeting of incorporators, was elected president and

general manager of the corporation, and was one of the

directors. He possessed the experience, particularly selling

experience.

It was shown by the government that subsequent to

incorporation, appellant continued as general manager and

president. The personnel remained substantially the same

before and after incorporation. The corporation continued

its business in the same packing plant, using the same

equipment. Relatives were employed before and after in-

corporation. Appellant supervised and directed the affairs

of the corporation before and after incorporation, and the

corporation performed contracts entered into between ap-

pellant and growers.
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The relationship of appellant to the corporation was

clearly revealed in the plea of guilty of appellant to the

information of July, 1938, charging him with contempt,

in that the corporation, as alter ego and assignee, shipped

oranges in excess of allotments.

Applitcation for a Permit to Issue Stock.

But the most convincing proof that the corporation had

no real existence and served no purpose is disclosed by the

fact that after the shipments had been made in August,

and after the information had been filed, appellant in

September filed an application for a permit to issue the 5

shares of stock for which his mother had reputedly sub-

scribed approximately two and a half years before. Appel-

lant at this late date under oath represented that the

corporation had no assets or liabilities except for the out-

standing stock and that it had no assets or liabilities in

contemplation! Thus, by the very admission of appellant,

the corporation was merely a hollow lifeless shell and had

been such since its incorporation.

To establish that the above evidence is amply sufficient

beyond all reasonable doubt to make a prima facie case

for the government, we call attention to the follov\'ing

cases

:

In

Clark V. Millsap, 197 Cal. 1(^^, 242 Pac. 918,

an action for an accounting against an attorney arising

out of the relationship of attorney-client, the court found

that a corporation which the attorney had formed was

merely a medium by which the attorney obtained posses-



—18—

sion of the property of his cHent. It appeared that a

judgment was obtained against the cHent, and the attorney

advised her that, in order to defeat an execution upon her

property, a holding corporation should be formed and that

she should convey all of her property to said corporation.

Quoting from the case at 242 Pac. 920, 924

:

"This project having been consented to, he thereupon

organized such a corporation for the admitted pur-

pose of defeating the court's order and ])rocesses.

The court found, however, that the real reason that

moved Mr. Millsap to form the corporation was to

gain for himself control and possession of respon-

dent's estate that he might appropriate it to his own
use and benefit. The corporation thus formed as a

'holding corporation' was styled the M. M. Invest-

ment Company. It took over practically the entire

estate of Mrs. Morgan. Much of the real property

and the larger portion cf the securities were con-

verted into cash and taken possession of by Millsap.

The original incorporators were Leroy Millsap, a

brother of appellant, E. D. Forbes, and appellant

H. C. Millsap, all of whom were present at the first

meeting of the incorporators, held June 27 , 1914, and

were elected president, vice president, and secretary,

respectively. They also constituted the entire list of

the original stockholders. Leroy Millsap was suc-

ceeded as president by P. C. Lynch. Forbes shortly

withdrew as a director and vice president, and Mrs.

Morgan became a director, and was made vice presi-

dent and treasurer. On the 29th of June, 1914, one

of the two shares of stock formerly held by Forbes

was transferred to Lynch, and the other share was

transferred to H. C. Millsap, and 94 shares were

issued to Mrs. Morgan. On the following day 53 of

Mrs. Morgan's 94 shares were transferred to Leslie
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Willis Whitlow, a minor, who was Mrs. Morgan's

nephew. No shares of stock were ever delivered to

him. Indeed, if any deliveries were actually made to

the purported owners of stock, such deliveries were

made as a ruse and in furtherance of the general

fraudulent plan. On July 21, 1914, one of H. C.

Millsap's shares of stock was transferred by him to

his stenographer and law clerk, Miss Georgia Elster.

On September 8, 1914, 25 of the 41 shares of stock

remaining in the name of plaintiff were transferred

to H. C. Millsap, and 15 shares were transferred to

Whitlow. The foregoing brief entries exhaust the

information furnished by the stock certificate book.

Stubs of certificates have been torn from the stock

book and one certificate was not issued. The last

certificate to be issued was No. 16. Important records

of the corporation were lost or destroyed, if actually

made.

''Corporations, however, cannot be used as a cover

under which wrongs may be committed and fraud per-

perpetrated. In such a case the court will look through

the form of the corporation to ascertain its actual

purpose and intent."

In

Nelson v. Parker, 104 Cal. App. 770, 286 Pac. 1078,

a suit was brought by a patient injured by the negligence

of a dentist employed by the Painless Parker System, a

California corporation, against the dentist, Dr. Painless

Parker, and the corporation. It was contended that no

recovery could be had against Painless Parker as he was
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an individual and was merely an employee of the corpora-

tion. The court stated, 286 Pac. 1082:

"If this were the true state of facts, we would agree,

but it seems to us that under the evidence he was

more than an employee. Dr. Parker was sworn as

a witness in the case, and, among other things, testified

that he had referred to himself for many years as

'Painless' Parker, and that he was generally known

by that name in a business way, and that he had his

name changed from E. R. Parker to Painless Parker

to protect his business, and also that he had a cor-

poration formed for the same purpose. It is true that

he also testified that he was not an officer or director

of the corporation, but was its general manager. He
claimed to be merely an employee, but it seems quite

apparent from the evidence and from the reasonable

inferences to be drawn therefrom, notwithstanding his

protestations to the contrary, that to all intents and

purposes he and the corporation were one and the

same. It was his alter ego, and without his guiding

hand could not function. He caused the corporation

to be formed; he was one of the incorporators; he

was its general manager; with his knowledge and

consent, his picture was on the windows and doors

of the dental offices, and on the literature of the

corporation; he had charge of the personnel; he in-

structed the dentists employed as to the methods of

the E. R. Parker system, he checked up at various

times to see that they followed that system; he orig-

inated the system; and generally he had active super-

vision constantly over the affairs and the general

business of the corporation. It would seem to require

no further discussion on this point to determine

that it is without merit, and that both the corpora-

tion, Painless Parker, and the individual, Painless

Parker, are so related that they stand or fall together."
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11.

The Evidence Was Sufficient, at the Conclusion of the

Case, to Support the Judgment of Guilt of Appel-

lant.

It Is Submitted That the Evidence Offered on Behalf of

Appellant Served to Establish Conclusively the Guilt of

Appellant.

For example, an effort was made to prove the mother

to be dominant in controlling the affairs of the corporation.

Appellant testified that after the incorporation his mother

"went there in the house, to run the house"; that she

"just laid down the law to all of us and we listened to her

;

me too;" and that his relation to the corporation was that

of an employee on a salary. This attempt to place the

mother in the dominant position is refuted by her own

testimony. Prior to the incorporation, the mother testified,

she would go to the packing house and help out by answer-

ing the telephone but did not manage the affairs of the

business; she testified that after the incorporation she

was at the packing house every day deciding what was to

be done, when she was able. She admitted that she had

been sick "a terrible lot the last five years" and that she

had never engaged in shipping oranges prior to the incor-

poration and had no experience in the selling end. Cer-

tainly it is not credible that, merely by the act of filing-

articles of incorporation, the mother perforce emerged as

the dominant figure in the affairs of the enterprise.

All testimony points unmistakably to appellant as the

individual who dominated and directed the fruit packing-

business after December, 1938, as well as prior thereto.

Appellant, by his own admissions, was the president and
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general manager of the enterprise after the incorporation.

It is to be noted that the members of the board of directors,

the officers, and the foreman connected with the packing

enterprise subsequent to the incorporation were members

of appellant's family and that before the date of incor-

poration it can be assumed from the testimony of appel-

lant, to the effect that the personnel remained about the

same after the incorporation, that these same relatives

were connected with the business in just about the same

capacities.

It appears that there was no change in plant or equip-

ment after the incorporation. Appellant testified that his

mother had owned the packing house since he had started

in business in 1936 or 1937, the mother claiming that she

had purchased it a day or two before the incorporation.

She also testified that the packing house equipment be-

longed to her personally and not to the corporation. This

is significant, we feel, in demonstrating that the corporate

entity was regarded by appellant and the members of his

family of such small importance as not to justify the

ownership of the physical property used in carrying on

the business.

Mrs. Ray Edwards testified that she had paid off debts

of the corporation in the amount of $12,000.00, intimating

that this would not have been done had the corporation

not been controlled by her. Her testimony in this regard

was squarely contradicted by appellant when, under oath,

in his application filed with the Division of Corporations
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and dated July 3, 1940, he stated: "That the said corpora-

tion has no HabiHties or assets, and has none in contem-

plation * * *." The particular significance of this

testimony is that it was sworn to and was hied after

the information had been made against appellant.

The mother testified that she received no dividends from

her stock and that she did not receive the 5 shares of stock

until after September 30, 1940, when the permit was

obtained. There were no other outstanding shares of

stock. Although the articles of incorporation, as filed

December 11, 1938, and as attached to the application and

filed with the Division of Corporations, September 26,

1940, showed appellant to be a director of the corporation,

appellant himself was unable to testify as to whether he

was a director during all of the time since the incorpora-

tion and his mother testified that he was not a director.

Appellant testified that a meeting of the board of directors

was held on August 29th and that the directors present

at that time were Glen Blakeman, John Seeley, and C. S.

Garrett and that these directors had replaced his brother

and his brother's wife, who had purchased a packing house

at Colton. Appellant testified that he had resigned as presi-

dent of the corporation, November 1, 1940, and had not

been connected therewith since such time. However, when

shown Government's Exhibit 16, which consisted of a

shipping report of the Edwards Fruit Company, Inc., dis-

closing that he had signed such report as shipper on

November 11, 1940, appellant stated that his brother and



—24—

some others asked him if there was any prorate for the

corporation and upon their being informed that there was

they went ahead and shipped and by force of habit he

signed the report.

It should also be considered that the corporation prob-

ably possessed no corporate books or records, or at least

very inadequate records, as appellant failed to produce

them in response to a subpoena duces teciun, contending,

despite his close relationship to the corporation, that he

was unable to produce them because he was no longer

president.

When it is considered that during the years of the

existence of the corporation no shares of stock were

issued, except five which were issued to the mother 2 years

after the consideration therefor was alleged to have been

paid, that such corporation did not possess property, other

assets, or any liabilities except for the outstanding shares

of stock, that the personnel and the plan and equipment

were substantially the same before and after the incor-

poration, and that appellant himself occupied the office of

president and of general manager, it is submitted that

there can be no escape from the conclusion that the cor-

poration had no real existence and that its function was

solely an attempt to provide a means of evading the injunc-

tion of the court. In this connection it should be con-

sidered that appellant admitted having knowledge that the

shipments charged in the information were in violation of

the allotments fixed by the order.
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We submit, therefore, that the evidence at the conclusion

of the case estabUshed the guilt of appellant beyond all

reasonable doubt.

In this connection, however, wc call the attention of

the court to the case of

Kelly V. United States (C. C. A. 9th), 250 Fed. 947,

involving a charge of contempt for misconduct in com-

municating with jurors. The court stated (p. 949) :

"It is contended that the evidence is insufficient to

sustain the convictions, and that the charges were not

proven beyond a reasonable doubt. The proceedings

in contempt cases, it is true, require a finding of guilt

upon testimony as in criminal cases, and the pre-

sumption of innocence attends the accused, and he is

to be adjudged guilty only upon evidence which

carries conviction beyond a reasonable doubt; never-

theless the finding of the court in such a case has the

conclusiveness of a verdict of a jury, if it is sustained

by substantial evidence."

From

Tjosemg v. United States (CCA. 9th), 255 Fed. 5,

a case involving a charge of contempt based upon the

filing of an affidavit of prejudice, the following is quoted:

"This is a case of criminal contempt, and in such

a case it is the rule that the trial court must be con-

vinced of the guilt of the accused beyond a reasonable
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doubt. But in this court on review the finding of the

court below will not be disturbed in a case where

there is any competent evidence to support it, since the

power of this court in contempt cases is limited to

a review of questions of law."

See also:

Bessette v. W. B. Conkey Co., 194 U. S. 324, 328.

The testimony of appellant that he did not intentionally

violate the injunction does no more than create a conflict

in the evidence on the subject of his good faith. It is

well settled that an appellate court does not weigh evidence

or pass on the credibihty of witnesses and accordingly does

not disturb a conviction based on conflict of evidence, if

there was any testimony proper to go to the jury or trier

of the facts.

Stilson V. United States, 250 U. S. 583

;

Burton v. United States, 202 U. S. 344;

Kmble v. United States (CCA. 6th) 9 Fed. (2d)

567;

5 Cyc. Fed. Proc. 658.

Intent or scienter may be shomn by circumstantial

evidence.

Farmer v. United States (CCA. 2d), 223 Fed.

903, cert, denied, 238 U. S. 638.
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III.

There Was No Error in the Admission of Certain

Exhibits.

(1) Assignment of Error 3. The contention that it was

error to receive Government's Exhibit 4 in evidence, said

exhibit consisting of the information in case No. 13,585-Y,

a criminal contempt proceeding entitled, "United States of

America v. Hugh David Edwards," etc., et aL, charging

a violation of the same injunction on which the present

proceeding is based, is not well taken. The information

was received in evidence by the court in order to show

that appellant had knowledge of the injunction which the

information below accused him of violating. Obviously

it was proper for such purpose.

(2) Assignment of Error 4. This assignment alleges

error in the receiving of Government's Exhibit 5 in evi-

dence, said exhibit consisting of the judgment and com-

mitment in said case No. 13,585-Y, United States v. Hugh

David Edwards, etc., ct aL, finding appellant guilty of

contempt in said case. Both of these exhibits [Exhibits 4

and 5] show know^ledge of the decree and injunction of

the court involved in the proceedings below and both

exhibits also constitute an admission on the part of appel-

lant, by his plea of guilty, that the corporation was at the

time of the charges contained in such information, to-wit,

February and April, 1938, merely acting on behalf of and

as the alter ego of the appellant.

(3) Assignment of Error 5. This assignment involves

Government's Exhibit 6, which consists of shipping orders

from the files of the Southern Pacific Company produced

by an employee of the company. It was testified that
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the records were the permanent records of the Southern

Pacific Company, kept m the regular course of the com-

pany's business. The records were objected to on the

ground that no proper foundation had been laid for their

introduction because the records related to shipments of

the Edwards Fruit Company, Inc., and no connection be-

tween appellant and the corporation had been shown justi-

fying the admission of the records. It is submitted that

the evidence taken during the course of the trial abundantly

showed that appellant was, in fact, the Edwards Fruit

Company, Inc., and therefore this exhibit was properly

received.

(4) Assignment of Error 6. This assignment involves

Exhibit 7, consisting of certain diversion orders of the

Pacific Fruit Express Company produced by Charles H.

Sherman, who testified that the diversion records were

the original and permanent records of the Pacific Fruit

Express Company, kept and maintained in the regular

course of business by the Pacific Fruit Express Company.

It was objected that these records for the most part con-

sisted of notations in the handwriting of various persons,

some of them being marked "copy" and very few bearing

the name of Edwards Fruit Company, Inc., and none

bearing the signature of appellant. Counsel for appellant

made an examination of the records. The employee pro-

ducing the records testified that the diversion orders were

signed by the firm diverting the car, which was the usual

and customary method of making diversions. He testified

that the original diversion orders and the bill of lading

were in the form prescribed by the Interstate Commerce

Commission ; that the diversion order is the order executed

by the purchaser reconsigning the car to the desired desti-
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nation; and that the person signing the diversion order

would not necessarily be either the shipper or the con-

signee shown on the original bill of lading or shipping

order [R. 41-42].

An examination of the Southern Pacific Company's ship-

ping orders, being Government's Exhibit 6 and the diver-

sion orders, Government's Exhibit 7, will show that the

car number on each diversion order corresponds with a car

number on the shipping order. The diversion order in

each instance discloses that the carloads of oranges appear-

ing on the shipping orders were diverted and shipped to

interstate destinations.

Title 28, Sec. 695, United States Code.

(5) Assignment of Error 7. This assignment relates

to Exhibit 8, shipping orders of the Atchison, Topeka &
Santa Fe Railroad Company, produced by Harold Stephens,

an employee of the company, who testified that such

records were the original and permanent records of the

Santa Fe Railroad Company, maintained and kept in the

regular course of business by the Santa Fe Company [R.

40]. The records were objected to on the ground that

they were incompetent, irrelevant, and immaterial and

that no proper foundation had been laid for their intro-

duction. It is to be noted that all of such records are

made by the Edwards Fruit Company, Inc., as shipper,

by Ruth Edwards, as consignor.

Title 28, Sec. 690, United States Code.

(6) Assignment of Error 8. This assignment relates

to Exhibit 9, consisting of the application for an allotment

and prorate base of the Edwards Fruit Company, Inc., by
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li. Edwards, president, filed April 26, 1940, with the

Growers Advisory Committee. The signature of H. Ed-

wards appearing thereon was identified by Fred C. Mor-

gan, chief prorate clerk of the Growers Advisory Com-

mittee of the California-Arizona Orange Grapefruit

Agency, as the signature of appellant [R. 43].

(7) Assignment of Error 9. The error urged here

relates to the admission in evidence of 4 authenticated

orders of the Secretary of Agriculture, numbered 211,

212, 213, and 214, covering the 4 weekly proration periods

in question and heretofore discussed, said orders being

issued by the Secretary of Agriculture. The objection

was made on the ground that the exhibit was incompetent,

irrelevant, and immaterial. Since such orders relate to

the determination of the prorate week and the fixing of

the prorate base and of the allotments for appellant, obvi-

ously such claim of error is unsound. It is to be noted

that this exhibit bears the seal of the Secretary of Agri-

culture and is authenticated pursuant to Title 28, Section

661, United States Code.

(8) Assignment of Error 10. This assignment refers

to Exhibit 11, the shipper's performance record of the

Edwards Fruit Company, Inc., covering the past Valencia

orange season, including the 4 proration weeks in question.

The objection was made that said exhibit was incompetent,

irrelevant, and immaterial and no foundation had been

laid in view of the fact that it is applicable only to the

Edwards Fruit Company, Inc., and not to defendant Hugh

David Edwards. Fred C. Morgan, prorate clerk of the

Growers Advisory Committee testified that the Growers

Advisory Committee maintained such a record for each

shipper, known as the shipper's performance record;
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that such records were kept under his supervision

;

that in general such records showed the original allotment

issued to the shipper, the weekly reports submitted by the

shipper to the agency, and over and under shipments, and

also reflected any loans or pay backs the shipper may have

made with other shippers; that the exhibit in question

refers to the Edwards Fruit Company, Inc., and was made

in the regular course of business of the Growers Advisory

Committee; that the entries in it were made currently in

the particular weeks of the transactions shown; that it is

the original and permanent record of the Growers Advisory

Committee and covers the 4 proration weeks that are in

question. It is submitted that the objection was not well

taken [R. 44-45].

Title 28, Sec. 690, United States Code.

(9) Assignment of Error 11. The alleged error here

relates to Exhibit 12, which consists of a summary pre-

pared by Fred C. Morgan, office manager and chief pro-

rate clerk of the Growers Advisory Committee of the

California-Arizona Orange Grapefruit Agency, purporting

to show the total permissible weekly shipments of the

Edwards Fruit Company, Inc. Objection was made that

the exhibit was incompetent, irrelevant, and immaterial and

that there was no proper foundation for its admission in

evidence.

The witness testified that he had prepared the exhibit as

a summary showing the total permissible weekly shipments

based on his computation from the orders of the Secretary

[Exhibit 10] and from the shipper's performance record,

which had been received in evidence [Exhibit 11 J. The

witness testified that he had examined the shipping orders
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and diversion orders which had been received in evidence

in the case [Exhibits 6, 7 and 8] and from those records

he had computed the total number of boxes of oranges

shipped in the weeks in question and had reflected that

total on the summary. The witness testified as to what

was meant by the different columns and stated that all of

the figures appearing under the various columns of the

summary were contained in, and taken from the shipper's

performance record or from the railroad records, all of

which were in evidence. He testified that he had computed

the violations by deducting the total quantity of oranges

permitted to be shipped by the Edwards Fruit Company,

Inc., from the quantity actually shipped as computed from

the shipping and diversion records [R. 45-48].

It is submitted that the summary was properly received

inasmuch as it was based on exhibits which were in

evidence at the time of the testimony relating to the

summary and its admission in evidence.

Shreve v. United States (CCA. 9th), 77 Fed.

(2d) 2;

Wilkes V. United States (CCA. 9th), 80 Fed.

(2d) 285.

(10) Assignment of Error 12. This assignment re-

lates to the admission in evidence of shipping reports made

by the Edwards Fruit Company, Inc., to the Growers

Advisory Committee for the week commencing July 28

and the week commencing August 4, 1940. The objection

was made that the exhibit was incompetent, irrelevant,

and immaterial and that no proper foundation had been

laid for its introduction. Fred C Morgan testified that

these reports were taken from the file of the Edwards
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Fruit Company, Inc., and that they were the only reports

made by the Edwards Fruit Company, Inc., during the 4

weekly periods involved in this action. Such records,

coupled with the evidence of the witness, tended to show

the intentional and deliberate nature of the violation of the

Order of the Secretary and therefore of the injunction

of the court [R. 48].

(11) Assignment of Error 13. This alleged error re-

lates to Exhibit 15, consisting of a list of growers under

contract to Hugh David Edwards, individually and doing-

business as the Edwards Fruit Company, prior to the date

of the incorporation of the Edward Fruit Company, Inc.

This list was prepared by, and in the handwriting of, Efert

B. McCormick, a representative of the Growers Advisory

Committee. This witness testified that in the course of

his business of checking up and estimating grower con-

tracts held by appellant prior to December 11, 1937, he

prepared the list of names from original contracts fur-

nished him by the Edwards Fruit Company. The witness

testified that some of these contracts were retained by

Edwards or by the Edwards Fruit Company, Inc., after

December 11, 1937, and during the winter navel season

subsequent to the incorporation. The witness testified that

the exhibit had been prepared prior to the incorporation

and that since the incorporation he had drawn circles

through the column entitled "Acres" to indicate acreages

or contracts which were not picked or performed by the

Edwards Fruit Company, Inc.

It is submitted that the exhibit clearly tended to show

the relationship between the corporation and appellant and

was therefore properly received in evidence.
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Conclusion.

It is respectfully submitted that the judgment of con-

viction should be affirmed.

Respectfully submitted,

Wm. Fleet Palmer,

United States Attorney,

By Wm. F. Hall,

Assistant U. S. Attorney,

Attorneys for Appellee.


